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Fred P. Patron

Federal Hi ghway Adm nistration
The Equitable Center, Suite 100
530 Center St. NE

Salem OR 97301

Re: Bi ol ogical Opinion on the Weatherly Creek Bridge & Paradi se
Creek Bridge

Dear M. Patron:

The National Marine Fisheries Service (NVMFS) has encl osed the
Bi ol ogi cal Opinion (BO) for the replacenent and realignnent of
Weat herly Creek bridge and the wi dening of the Paradi se Creek
bridge along H ghway 38 described in the O egon Departnent of
Transportation (ODOT) Unpqua Non-Project Specific Programmuatic
Bi ol ogi cal Assessnent, and the technical report. The actions
described in this BO were reviewed separately from the those
actions to be considered under the progranmati c process.

This opinion considered Unpqua  River cutt hr oat t rout
(Oncor hynchus clarki clarki) which occurs in the proposed
project area. The Unpqua River cutthroat trout ESU was |isted
as endangered under the ESA by the NMFS (August 9, 1996, 61 FR
41514). Unpqua River cutthroat trout critical habitat has been
designated (63 FR 1388) incorporating all waterways bel ow | ong-
standi ng, natural inpassable barriers. This is the current
freshwater and estuarine range of the |isted species.

This opinion constitutes formal consultation for Unpqua River
cutthroat trout. The NMFS has determ ned that the subject
action is not likely to jeopardize the continued existence of
Umpgua Ri ver cutthroat trout.
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| f you have any questions regarding this letter, please contact
Jim Turner of ny staff at (503) 231-6894.

Sincerely,
Lﬂ“éﬁfﬁﬂn-F

Wlliam Stelle, Jr.
Regi onal Adm ni strator

Encl osur e

cc: Elton Chang, FHWA
Chris Sheridan, ODOT
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I. Background

On February 18, 1998, the National Marine Fisheries Service (NMFS) received from the Oregon
Department of Trangportation, (ODOT) atechnica report providing details on the proposed actions at
Westherly Creek and Paradise Creek. The Federd Highways Administration had previoudy submitted
aBiologica Assessment (BA) and request for Endangered Species Act (ESA) section 7 consultation
and conference for avariety of proposed actions in the Umpquabasin. These two proposed actions
are being reviewed separatdly at this time to accommodate various time congraints. Oregon
Department of Trangportation (ODOT) isthe lead agency and designated non Federd representative
for trangportation related actions in Oregon that are supported by funds from the Federa Highway
Adminigration. The BA hasindicated the Umpqua River cutthroat trout (Oncor hynchus clarki clarki)
occurs in the proposed project area. The Umpqua River cutthroat trout ESU was listed as endangered
under the ESA by the NMFS (August 9, 1996, 61 FR 41514). Umpqua River cutthroat trout critical
habitat has been designated ( January 9, 1998, 63 FR 1388 ) incorporating al waterways below long-
standing, natural impassable barriers and the riparian corridor 300 feet on each Sde. Thisisthe current
freshwater and estuarine range of the listed species.

The BA and technica report describes the proposed actions that include replacement and realignment
of Wesatherly Creek bridge and the widening of the Paradise Creek bridge dong Highway 38. The
proposed actions were determined to affect the identified species. The effects determination is made
using the methods described in Making ESA Determinations of Effect for Individual or Grouped
Actions at the Watershed Scale (NMFS 1996). This opinion has considered only those actions that
were determined to be likely to adversdy affect the indicated species. These actionsinclude bridge
repair or replacement and involve placing fill, in-stream structures, and bank protection, which may
affect aquatic and riparian habitat. Impacts will be minimized by limiting in-water work, vegetation
remova, and sediment input. Habitat enhancement will occur within the watershed.

This consultation process has involved various sepsincluding obtaining additiond information,
clarifying the BA and technicd report, or modifying the proposal as needed to reduce impacts to the
indicated species. An on-Ste meeting and various discussons were held. These discussions concerned
the reduction of the potentid effects of this proposed project on the stream habitat and functions.
Modifications to the project at Weatherly Creek were made. Theseincluded the readlignment of the
bridge to avoid rechanneling the stream, bank protection methods to incorporate rock spurs and
embedded logsinto structures, increasing the potentia for associated riparian vegetation, and fencing
around the upstream bank protection site.

The objective of thisbiologica opinion isto determine whether replacement and redignment of
Westherly Creek bridge and the widening of the Paradise Creek bridge dong Highway 38 islikely to
jeopardize the continued existence of Umpqgua River cutthroat trout.



II. Proposed Actions

The proposd for the replacement and redignment of Wesetherly Creek bridge and the widening of the
Paradise Creek bridge dong Highway 38 are described below.

Weatherly Creek Bridge Replacement and Par adise Bridge Widening, Umpgua Basin

The proposed Weatherly Creek bridge replacement and Paradise Creek bridge widening are located
on Umpqua Highway 38 near Scottsburg, Oregon. The proposed actions include bridge repair or
replacement and consist of congtructing bridge support bents; constructing bridge abutments and
approaches, placement of bridge spans, and placing rip rap or other bank protection on banks or in-
water. The Weatherly Creek bridge replacement will include congtruction of bridge abutments,
placement of rip rap protecting the bridge abutment, protecting the bank at an upstream meander close
to the new highway dignment, and removing existing bridge and road segments. The Paradise Creek
bridge widening action will include adding four bridge support bents on each side of the current bridge
bents. Two of these bentswill be within the stream. The Stream will be diverted through a culvert to
alow in-stream work to be isolated from the stream. These actions would be constructed during
summer of 1998 between July 1 to September 15.

lll. Biological Information and Critical Habitat

The liging Satus, biologicd information, and critical habitat eements or potentiad critica habitat for
indicated species are described in Attachment 1.

IV. Evaluating Proposed Actions

The standards for determining jeopardy are set forth in Section 7(a)(2) of the ESA as defined by 50
CFR Part 402 (the consultation regulations). Attachment 2 describes how NMFS applies the ESA
jeopardy standards to consultations on Federd actions.  This application involves defining the
biologica requirements of the listed species, evauating the relevance of the environmenta basdine to
the species current satus, determining the effects of the proposed or continuing action on listed
species, determining whether the species can be expected to survive with an adequate potentid for
recovery under the effects of the proposed or continuing action, the environmenta baseline and any
cumuletive effects, and considering measures for surviva and recovery specific to other life stages; and
identifying reasonable and prudent dternatives to a proposed or continuing action that islikely to
jeopardize the continued existence of the listed species.



A. Biological Requirements

For this conaultation, NMFS finds that the biological requirements of the listed and proposed ESU’s
are best expressed in terms of environmenta factors that define properly functioning freshwater agquetic
habitat necessary for surviva and recovery of the ESU’s. Individuad environmentd factors include
water quality, habitat access, physical habitat eements, and channel condition. Properly functioning
watersheds, where dl of the individua factors operate together to provide hedthy aguatic ecosystems,
are aso necessary for the surviva and recovery of the listed and proposed ESU’s. Thisinformation is
summarized in Attachment 1.

B. Environmental Baseline

The current range-wide status of the identified ESU’s under the environmenta basdineis described in
Attachment 1. Theidentified actions will occur throughout some of the Umpqua River cutthroat trout
range. The defined action areas for each proposed action is the areathat is directly and indirectly
affected. The direct impacts occur at the project Site and may extend upstream or downstream based
on the potentia extent of fish passage obgtructions, sediment and pollutant input, water temperature
changes, and nutrient input. Indirect impacts and cumulative impacts may extend beyond the immediate
stream corridor up dope into the watershed based on increased potential for roadways to provide
access and facilitate modifications to the landscape. As such the action area for the proposed actions
include the immediate watershed containing the project activities and those areas upstream and
downstream that may reasonably be affected temporarily or in thelong term.  For the purposes of this
opinion, the action areais defined by the watershed area commonly referred to as the 5th fiedd HUC
(Hydrologic Unit Code, a numeric hierarchicd classfication of water drainage basins develop by the
US Geologica Survey).

The Middle Umpqua watershed contains the Umpqua River and a number of tributaries including
Westherly Creek and Paradise Creek. Important watershed features included the sdlmonid migratory
corridor within the Umpqua River, spawning and rearing within the tributaries, and "essential sdmonid
habitat" designation (ODFW 1996, DSL 1996). Issues of concern for this watershed include high
temperature and increased bacterid contaminants, habitat modification including channdization and
ungtable banks, and riparian habitat degradation (DEQ 1996, DEQ 1998). Mitigation potential exists
to reestablish riparian vegetation including mixed conifer forest, increase stream habitat diversity
including backwater areas, pools with large woody debris, and improved spawning condition, and
protect cold water sources (Attachment 1). The BA and technica report has presented a summary of
basdline conditionsin Table4 and 5.

Basad on the best available information on the current status of these ESU’ s range-wide (Attachment
1); the population gatus, trends, and genetics (Attachment 2); and the poor environmental basdine
conditions within the action area -- NMFS concludes that the biologica requirements of the identified
ESU’ swithin the action areaare not currently being met. Improvement in habitat conditions is needed



to meet the biologica requirements for surviva and recovery of these species. Actions that do not
restore properly functioning aguetic habitat conditions would be likely to jeopardize the continued
exigtence of anadromous salmonids.

V. Analysis of Effects
A. Effects of Proposed Actions

The effects determination in this opinion was made using a method for evauating current aguetic
conditions, the environmenta basdline, and predicting effects of actions on them. This processis
described in the document “Making ESA Determinations of Effect for Individua or Grouped Actions at
the Watershed Scale’ (NMFS 1996). This assessment method was designed for the purpose of
providing adequate information in atabular form for NMFS to determine the effects of actions subject
to consultation. The effects of actions are expressed in terms of the expected effect -- restore,
maintain, or degrade -- on agquatic habitat factorsin the project area. The results of the completed
checklist for the proposed action provide abasis for determining the overdl effects on the
environmenta basdine in the action area.

For each individud action covered in this opinion, the effects on agquatic habitat factors and to species
consdered in this opinion can be limited by utilizing construction methods and gpproaches that intend to
minimize impacts. The effects of the proposed project have been eva uated based on the application of
the General Minimization and Avoidance Measures as presented in attachment 3 with particular
attention to timing of actionsto preferred in-water work period (established by ODFW), and
Sediment/erosion control.

For each of the project actions described below, we expect that the effects of the project actions will
tend to maintain or restore each of the habitat e ements over the long-term, greater than one year.
Applied at the basin-wide scale, the potentia effects from the sum total of proposed actions are
expected to restore properly functioning conditions on site while not further degrading the environmenta
basdine withinthebasin.  Thetechnical report presents a summary of effectsin Table 4. and Table 5.
The NMFS finds this information to accurately reflect conditions and expected effects. Temporary
impacts from congtruction are indicated with a“(-)” in the effects column in the tables. It is expected
that the proposed mitigation actions will result in a pogtive effect in the long-term.

Weatherly Creek Bridoge Replacement and Par adise Creek Bridge Widening, Umpgua Basin

Weatherly Creek and Paradise Creek at proposed action sites demondtrate different characteristics.
Both of these creeks are within the Middle Umpqua watershed area of approximately 300,000 knr?.
Weatherly Creek can be characterized by a broad flood plain and a series of low gradient meanders.
The stream isamoderately Sized stream gpproximately 15 m wide with average depths of 1.5 m. This
portion of the stream has few pools. Just upstream of the existing bridge a historic stream meander has
been isolated from the stream and forms an a seasonally flooded emergent wetland. Riparian aress are



highly impacted from adjacent landuse with few trees and shrubs. Wesetherly Creek drains
approximately 30 kn?. Paradise Creek can be characterized by afairly steep canyon with asmal to
moderate stream 10 m wide and less than 1 m deep composed of bedrock and gravel. The Siteis
located near the mouth of the stream as it enters the Umpqua River. Paradise Creek drains
goproximately 40 krrr.

The expected impacts from this action include loss of in-stream riparian and aguatic habitat, 1oss of
riparian wetlands, |oss of riparian vegetation, congtraint or channdlization of stream, and temporary
increase in turbidity. The redignment of the bridge at Weetherly Creek, including adding new
abutments and placing rip rap, will affect gpproximately 3000 n? along 50 m of stream. Stream bank
protection and stabilization both upstream and within the new bridge alignment will add rock structure
to the bank tending to restrict stream movement with potentia loss of riparian aguatic/benthic habitat.
The widening of the bridge a Paradise Creek will result in temporary turbidity increases during
relocation of the stream and loss of aquatic and benthic habitat associated with the new in-stream
gructure.

These impacts will be minimized by implementing various measures and undertaking active
compensatory mitigation actions. For each of the actions an erosion control plan will be implemented
to provide sediment barriers and other Site preparation to control sediment input into streams. Fish
passage will be maintained during congtruction actions. All in-water work will be conducted during the
ODFW recommended in-water work periods. A hazardous materid management plan will be
implemented. Bridge water runoff will be redirected to each end of bridge to provide surface flow and
filtering prior to entering the stream. Mitigation actions include cresting and enhancing riparian and
wetland hebitat.  These mitigation actions will involve some habitat manipulation and plantings of native
trees and shrubs within the riparian zone and will provide habitat structure, and shade and will improve
bank stability. Habitat enhancement actions will entail approximately 2500 nt a Weatherly Creek and
2000 n at Paradise Creek within the project site. Logs and woody debris will be added to the bank
as part of bank protection elements. An off channel historic oxbow at Wesatherly Creek will be
reconnected to the creek increasing high water refugia and additiond habitat complexity to the Site.

B. Cumulative Effects

Cumulative effects are defined in 50 CFR 402.02 as "those effects of future State or private activities,
not involving Federd activities, that are reasonably certain to occur within the action area of the
Federd action subject to consultation..” For the purposes of this analysis, the generd action areas are
the watersheds containing the projects. For this analysis the action area watersheds are defined by a
number of smal waterway. Future Federd actions, including the ongoing operation of hydropower
systems, hatcheries, fisheries, and land management activities are being (or have been) reviewed



through separate section 7 consultation processes. |n addition, non-Federd actions that require
authorization under section 10 of the ESA will be evaluated in section 7 consultations. Therefore, these
actions are not considered cumulative to the proposed action..

Current watershed land uses of forestry and agriculture are expected to continue. These activities are
not congder likely to increase or further degrade the existing conditions.

VI. Conclusion

NMFS has determined that, based on the available information, proposed actions covered in this
opinion are not likely to jeopardize the continued existence of Umpqua River cutthroat trout nor its
critica habitat. NMFS used the best available scientific and commercid datato apply its jeopardy
andysis (described in Attachment 2), when anayzing the effects of the proposed action on the
biologicd requirements of the species relative to the environmenta basdine (described in Attachment
2), together with cumulative effects. NMFS agpplied its evaluation methodology (NMFS 1996) to the
proposed action and found that it would cause minor, short-term adverse degradation of anadromous
sdmonid habitat due to sediment impacts, in-water construction noise, and habitat displacement. The
proposed actions will tend to restore properly functioning conditions in the long-term through the
proposed mitigation Direct mortality from this project is not expected to occur.

VIl. Conservation Recommendations

Section 7 (8)(2) of the ESA directs Federa agenciesto utilize their authorities to further the purposes of
the ESA by carrying out conservation programs for the benefit of the threstened and endangered
gpecies. Conservation recommendations are discretionary measures suggested to minimize or avoid
adverse effects of a proposed action on listed species, to minimize or avoid adverse modification of
critical habitat, or to develop additiond information. In addition to those generd minimization and
avoidance measures as described in the BA, NMFS recommends that ODOT pursue a cooperative
agreement with the land owner to fence the stream bank aong the left stream bank between the bridge
right of way and the upstream bank protection site. Thiswould increase potentid for stream bank and
riparian retoration by limiting physica disturbance.

In order for NMFS to be kept informed of actions minimizing or avoiding adverse effects, or those that
benefit listed species or their habitat, NMFS requests naotification of the implementation of any
conservation recommendations.



VIll. Reinitiation of Consultation

Consultation must be reinitiated if:  the amount or extent of taking specified in the Incidenta Take
Statement is exceeded, or is expected to be exceeded; new information reved s effects of the action
may affect listed speciesin away not previoudy congdered; the action is modified in away that causes
an effect on listed pecies that was not previoudy considered; or, a new speciesislisted or critica
habitat is designated that may be affected by the action (50 CFR 402.16).
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X. Incidental Take Statement

Sections 4 (d) and 9 of the ESA prohibit any taking (harass, harm, pursue, hunt, shoot, wound, Kill,
trap, capture, collect, or attempt to engage in any such conduct) of listed species without a specific
permit or exemption. Harm is further defined to include significant habitat modification or degradation
that resultsin death or injury to listed species by sgnificantly impairing behaviora peatters such as
breeding, feeding, and shdltering. Harassis defined as actions that creete the likelihood of injuring listed
gpecies to such an extent as to sgnificantly ater norma behavior patterns which include, but are not
limited to, breeding, feeding, and shdltering. Incidentd teke is take of listed anima species that results
from, but is not the purpose of, the Federal agency or the gpplicant carrying out an otherwise lawful
activity. Under the terms of section 7(b)(4) and section 7(0)(2), taking that is incidenta to, and not



intended as part of, the agency action is not consdered prohibited taking provided that such taking isin
compliance with the terms and conditions of thisincidenta take Statement.

Anincidenta take statement specifies the impact of any incidental taking of endangered or threatened
gpecies. It dso provides reasonable and prudent measures that are necessary to minimize impacts and
setsforth terms and conditions with which the action agency must comply in order to implement the
reasonable and prudent measures.

A. Amount or Extent of the Take

The NMFS anticipates that the action covered by this Biological Opinion has more than anegligible
likelihood of resulting in incidentd take of Umpqua River cutthroat trout, and Oregon coast steelhead
because of detrimenta effects from increased sediment levels and the potentia for direct incidenta take
during in-water work. Effectsof actions such asthese are largely unquantifiable in the short term, and
are not expected to be measurable as long-term effects on the species habitat or population levels.
Therefore, even though NMFS expects some low level incidentd take to occur due to the actions
covered by this Biologica Opinion, the best scientific and commercid data available are not sufficient to
enable NMFS to estimate a specific amount of incidenta take to the speciesitsdf. Ininstances such as
these, the NMFS designates the expected leved of take as "unquantifiable” Based on the information in
the BA, NMFS anticipates that an unquantifiable amount of incidenta take could occur as aresult of
the actions covered by this Biological Opinion.

B. Reasonable and Prudent Measures

The NMFS bdieves that the following reasonable and prudent measure(s) are necessary and
appropriate to minimizing take of the above species.
1. In-water work at Paradise Creek including placement of concrete be done in a manner to minimize
direct affect on indicated species.
2. Riparian aress at Paradise Creek and Wesetherly Creek be effectively vegetated with native shrubs
and trees.
3. Compensatory mitigation actions be performed to maintain or restore properly functioning habitat
to include winter and cool water refugia.

C. Terms and Conditions

In order to be exempt from the prohibitions of section 9 of the ESA, ODOT must comply with the
following terms and conditions, which implement the reasonable and prudent measures described
above. These terms and conditions are non-discretionary.

la Fresh concrete will be contained within tight forms or otherwise isolated from actively flowing

stream for 24 hours or more.
1b. Culverts placed to redirect stream flow during construction actions shal meet dl fish passage

guidelines (refer to ODFW fish passage standards.)
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1c. Work will be conducted between July 1 and September 15 of the year.

2a. All planted areas as provided in mitigation plans shal be monitored for two yearsto achieve a
70% or greater ground coverage of plant materias

2b. Fencing will be established and maintained at Wesetherly Creek dong right-of-way , mitigation
Stes, and at the upstream bank protection Site at a minimum of 5 feet from the top of bank away
from the stream where potential for livestock disturbance exigts.

3a Fow into and out of wetland area upstream of bridge at Weatherly Creek will be established for
atypica annud high water event and conducted in such away asto not entrgp fish.

3b. Monitoring at in-stream structures and bank protection spurs will be done annudly for two years
to assess results of action on in-stream habitat € ements.




